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‭Background‬
‭What is‬‭Kennedy v. Braidwood Management Inc.‬‭?‬
‭The‬‭Kennedy v. Braidwood Management Inc.‬‭(formerly‬‭Braidwood Management Inc. v.‬
‭Becerra‬‭) case challenges the Affordable Care Act’s‬‭(ACA) requirement that most private‬
‭insurance plans cover recommended evidence-based preventive care services with no‬
‭out-of-pocket costs for people.‬

‭Where do things stand now?‬
‭In June 2024, the U.S. Court of Appeals for the Fifth Circuit partially upheld a lower court’s‬
‭ruling in‬‭Braidwood‬‭that overturned part of the ACA’s‬‭no-cost preventive services requirement.‬
‭Earlier this year, the U.S. Supreme Court decided to take up the case, with oral arguments‬
‭scheduled for April 21 ahead of an expected decision in either late June or early July. In‬
‭February 2025, the Trump administration filed a‬‭brief‬‭in support‬‭of the no-cost preventive‬
‭services mandate, continuing the position adopted by the previous Biden administration.‬

‭What was the Fifth Circuit’s ruling?‬
‭The Fifth Circuit agreed in part with a lower court’s‬‭ruling‬‭that found the way in which members‬
‭of the U.S. Preventive Services Task Force (USPSTF), one of the expert bodies responsible for‬
‭identifying cost-free preventive services, was unconstitutional. Because the USPSTF’s members‬
‭are not appointed by the President, nor confirmed by the Senate, the Court ruled that the‬
‭requirement to cover the services USPSTF recommends with no cost-sharing violated the U.S.‬
‭Constitution’s Appointments Clause. In effect, this would block the federal government from‬
‭requiring health plans to cover USPSTF-recommended‬‭preventive services‬‭at no cost. Despite‬
‭this, the Fifth Circuit limited its decision to the plaintiffs, thus preserving access to cost-free‬
‭preventive care for more than 150 million people with private coverage for now.‬

‭The Fifth Circuit ruling did not affect coverage requirements for USPSTF-recommended services‬
‭recommended prior to the passage of the ACA in March 2010. It also did not affect cost-free‬
‭access to preventive services for women and children as recommended by Health Resources and‬
‭Services Administration (HRSA) or vaccines recommended by the CDC’s Advisory Committee‬
‭on Immunization Practices (ACIP), although the Court did provide a roadmap for the plaintiffs‬
‭to challenge cost-free access to these services on the district court level in the future.‬

https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/09/Braidwood_2025.02.19_BRIEF-FOR-THE-PETITIONERS.pdf
https://affordablecareactlitigation.com/wp-content/uploads/2022/09/gov.uscourts.txnd_.330381.92.0_1.pdf
https://drive.google.com/file/d/1Q5ENmA_USAglgCTs8BBODwKBtuZT3m-4/view


‭How does the decision affect other parts of the ACA?‬
‭Aside from the preventive services mandate, the ACA remains unaffected by this ruling. The‬
‭ACA’s essential health benefit (EHB) requirements, which require coverage – although not‬
‭cost-free coverage – of preventive services, are still in effect.‬

‭Resources:‬
‭★‬ ‭RULING:‬‭Fifth Circuit decision in‬‭Braidwood v. Becerra‬
‭★‬ ‭BRIEF:‬‭USofCare-led amicus brief in support of the‬‭preventive services mandate‬
‭★‬ ‭BRIEF:‬‭Government brief in support of the preventive‬‭services mandate‬

‭Implications of the Ruling‬
‭Who would this ruling impact?‬
‭If the Supreme Court upholds the Fifth Circuit’s decision, more than‬‭150 million‬‭people,‬
‭including 37 million children, with private health coverage on the individual, small, and large‬
‭group markets could lose cost-free access to critical preventive care services.‬

‭★‬ ‭The ruling may also impact more than‬‭21 million‬‭people‬‭with incomes below 138% of the‬
‭federal poverty level (FPL) who qualify for Medicaid as a part of the Medicaid expansion‬
‭population. Similar to private insurance, states must cover ten categories of‬‭Essential‬
‭Health Benefits (EHBs)‬‭, which include preventive services,‬‭for people who qualify for‬
‭Medicaid as part of the expansion population. If the‬‭Braidwood‬‭decision stands, the‬
‭decision of what preventive services are covered could be left up to the state and its state‬
‭private insurance benchmark plan, which may or may not include all services currently‬
‭recommended by the USPSTF, HRSA, and ACIP.‬

‭★‬ ‭The Secretary of Health and Human Services (HHS), and not the three advisory‬
‭committees, determines coverage for preventive services for Medicare beneficiaries.‬
‭Therefore, Medicare beneficiaries would likely not be affected by any ruling on the‬
‭current litigation.‬

‭Are preventive services still covered without cost-sharing right now?‬
‭While the Fifth Circuit’s decision effectively challenged the USPSTF’s authority to require‬
‭certain preventive care services to be covered for free,‬‭insurers are still required to cover‬
‭preventive services without cost, including those recommended by the USPSTF,‬‭as the Supreme‬
‭Court considers the case‬‭.‬‭Only the plaintiffs in the‬‭Braidwood‬‭case are exempt from this‬
‭requirement. Preventive services recommended by ACIP and HRSA continue to be required to‬
‭be covered cost-free.‬

‭Which preventive services‬‭could‬‭be impacted in the‬‭future?‬
‭If the Supreme Court affirms the Fifth Circuit’s decision, insurers would no longer be required to‬
‭provide free coverage for any A or B-grade services recommended by the USPSTF‬‭after‬‭the‬
‭passage of the ACA in March 2010. While the Supreme Court will likely limit its upcoming‬
‭decision to USPSTF-recommended services, ACIP- and HRSA-recommended services may also‬
‭be at risk in the future. In its ruling last year, the Fifth Circuit remanded, or returned, the parts‬
‭of the case related to ACIP and HRSA back to the district court level for further consideration. It‬
‭is possible, depending on how the case is argued, that the ACA’s preventive services mandate‬
‭could be at risk for all three bodies, placing cost-free access to‬‭all‬‭services at risk.‬

https://www.documentcloud.org/documents/24769671-braidwood-decision/
https://unitedstatesofcare.org/pr-braidwood-amicusbrief2025/
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/09/Braidwood_2025.02.19_BRIEF-FOR-THE-PETITIONERS.pdf
https://unitedstatesofcare.org/united-states-of-care-issues-statement-in-response-to-ruling-in-braidwood-management-v-becerra-case/
https://www.cms.gov/newsroom/press-releases/new-reports-show-record-35-million-people-enrolled-coverage-related-affordable-care-act-historic-21
https://www.ecfr.gov/current/title-45/subtitle-A/subchapter-B/part-156/subpart-B/section-156.115
https://www.ecfr.gov/current/title-45/subtitle-A/subchapter-B/part-156/subpart-B/section-156.115


‭Why does this matter?‬
‭No-cost access to preventive care is one of the‬‭most‬‭popular‬‭provisions of the ACA and people‬
‭are‬‭strongly opposed‬‭to efforts to reintroduce cost-sharing‬‭for these services. A Supreme Court‬
‭ruling that removes parts of the no-cost mandate could reverse important progress on screening‬
‭rates and access to other treatments:‬

‭★‬ ‭More‬‭Americans receive blood pressure, cholesterol,‬‭and colon cancer screenings since‬
‭the ACA was passed. Moreover,‬‭more‬‭adults and children‬‭receive recommended‬
‭immunizations, such as the flu and HPV vaccines.‬

‭★‬ ‭Concerns about possible costs can keep people from getting preventive services – nearly‬
‭half of all people‬‭would not be willing to pay for‬‭some of the most common preventive‬
‭services, such as HIV screenings or tobacco cessation, currently offered for free. The‬
‭effects of this would be devastating; introducing some form of cost-sharing could‬
‭increase HIV infections‬‭and‬‭colorectal cancer deaths‬‭.‬

‭★‬ ‭Changes to coverage would likely have a disproportionate impact on communities of‬
‭color, low income people, and the LGBTQ+ community,‬‭further limiting‬‭these‬
‭populations’ access to essential preventive services and reversing progress in‬‭reducing‬
‭health disparities‬‭.‬

‭When will people feel the impact of this decision?‬
‭People’s access to coverage will not change ahead of an expected Supreme Court decision in‬
‭late June or early July‬‭. Even if the Supreme Court‬‭removes the no-cost mandate in part,‬
‭immediate changes to coverage or cost-sharing would be unlikely. People who buy their health‬
‭insurance through their state’s health insurance marketplace would not likely notice any‬
‭changes to their benefits because health insurance companies are not allowed to change benefits‬
‭mid-plan plan year. People covered by their or a family member’s employer health plan should‬
‭check with their employer. Some employers will continue offering these benefits to their‬
‭employees, and some insurance companies have said they do not plan on making changes‬
‭immediately when a final decision is released.‬

‭What Should Policymakers Be Doing?‬
‭Should Congress take action?‬
‭Congress should continue to monitor this case closely and be prepared to restore access to‬
‭no-cost preventive services if the Supreme Court does not reverse the Fifth Circuit’s decision.‬

‭What can and should states do to protect free access to preventive services?‬
‭While litigation continues, states should take action now to protect access to preventive services‬
‭at no-cost – these efforts would not interfere with any future federal action. Nationwide,‬‭18‬
‭states‬‭already require individual market insurers‬‭to cover, in full or in part, the same categories‬
‭of preventive services listed under Section 2713 of the Affordable Care Act (ACA) with no‬
‭cost-sharing.‬

‭Among the actions states can take:‬

https://www.kff.org/affordable-care-act/poll-finding/5-charts-about-public-opinion-on-the-affordable-care-act/
https://pro.morningconsult.com/instant-intel/affordable-care-act-preventive-care
https://aspe.hhs.gov/sites/default/files/documents/786fa55a84e7e3833961933124d70dd2/preventive-services-ib-2022.pdf
https://aspe.hhs.gov/sites/default/files/documents/786fa55a84e7e3833961933124d70dd2/preventive-services-ib-2022.pdf
https://morningconsult.com/2023/03/08/affordable-care-act-polling-data/
https://ysph.yale.edu/news-article/court-ruling-on-prep-could-lead-to-more-than-2000-hiv-infections-in-the-next-year/
https://academic.oup.com/jnci/advance-article/doi/10.1093/jnci/djae244/7808996
https://www.aafp.org/pubs/afp/issues/2020/0901/p264.html
https://www.ajmc.com/view/racial-trends-in-clinical-preventive-services-use-chronic-disease-prevalence-and-lack-of-insurance-before-and-after-the-affordable-care-act
https://www.ajmc.com/view/racial-trends-in-clinical-preventive-services-use-chronic-disease-prevalence-and-lack-of-insurance-before-and-after-the-affordable-care-act
https://www.commonwealthfund.org/blog/2022/aca-preventive-services-benefit-jeopardy-what-can-states-do
https://www.commonwealthfund.org/blog/2022/aca-preventive-services-benefit-jeopardy-what-can-states-do


‭★‬ ‭Pass legislation.‬‭States have jurisdiction over health plans on the individual and small‬
‭group markets, as well as over state employee health plans. States looking to establish‬
‭state-level protections should act sooner rather than later to cover preventive services‬
‭without cost-sharing.‬

‭★‬ ‭Update state regulations.‬‭If the Supreme Court agrees‬‭with the Fifth Court’s decision‬
‭to invalidate part of the ACA’s preventive services requirement, states should update‬
‭their own regulations to ensure people have continued access to these services free of‬
‭charge to the insured through Minimum Essential Coverage requirements or by updating‬
‭their EHB benchmark requirements. Many states already require insurers to cover some‬
‭preventive services, although most do not have the no cost-sharing requirement.‬

‭Resources:‬
‭★‬ ‭FACT SHEET:‬‭Solutions States Can Take to Preserve‬‭Access to Free Preventive Services‬

‭While the final decision in this ruling will have a significant impact on access to affordable‬
‭health care, state policymakers can take action now to ensure these preventive care services‬
‭remain available without cost-sharing for people. USofCare has compiled a list of‬‭resources‬‭to‬
‭help our partners navigate the decision as we await further action from the Supreme Court.‬

https://unitedstatesofcare.org/fact-sheet-solutions-states-can-take-to-preserve-access-to-free-preventive-services/
https://unitedstatesofcare.org/braidwood-v-becerra-resources/

