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Overview & Key Facts

On September 7, 2022, Judge Reed O’'Connor, a federal district judge in Texas, issued a
ruling! in the case Braidwood Management Inc. v. Becerra, a lawsuit that challenges the
requirement that most health plans cover preventive services at no cost under the
Affordable Care Act (ACA).

Judge O’Connor ruled that it was unconstitutional for health plans to be required to provide
no-cost preventive services with an “A” or “B” rating by the United States Preventive
Services Task Force (USPSTF),? the entity responsible for making recommendations on
health screenings and testing for a myriad of conditions and diseases. His ruling states that
relying on recommendations of the USPSTF violates the Appointment Clause in the
Constitution because the USPSTF members are not appointed by the President and
confirmed by the US Senate.

Notably, Judge O’Connor’s ruling did not extend to preventive services recommended for
women, infants, and kids by the Health Resources and Services Administration (HRSA) or
Advisory Committee on Immunization Practices (ACIP). The ruling did, however, hold that
the requirement that one of the employer plaintiffs must cover an HIV prevention
medication known as pre-exposure prophylaxis (PrEPyViolated the Religious Freedom
Restoration Act.

If Judge O’Connor’s ruling is upheld, insurers and employers could choose whether to cover
preventive care—and, if so, whether to do so without cost sharing. States could fill this gap
for insurers but not self-funded plans.

What's Next?

As of the publication date, Judge O’Connor has yet to issue a formal remedy and scope for
the ruling issued on September 7. The extent of the ruling could apply only to the
plaintiffs, or nationwide in a way that could apply to most health plans. \L
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Impact on People

This case casts significant uncertainty on ability of the more than 151 million

ﬂ people? currently benefiting from access to free preventive services, as well as
insurance carriers and employers seeking certainty and stability in delivering health
coverage to their enrollees and employees.

% People broadly support no-cost preventive care. Since 2010, the ACA provision that covers
people’s preventive services without cost-sharing has become widely popular among
Americans, with 62 percent considering it “very important.”#

% The ruling could reverse important progress on screening rates. In the years following the
ACA, more Americans received blood pressure, cholesterol, and colon cancer screenings
compared to before the ACA. Moreover, more adults and children received recommended
vaccinations, such as the flu and HPV vaccines.®

% Plans could drop coverage of needed services and screenings. Prior to the ACA, only about
a third of private insurance plans covered vaccines for adults aged 18-64 at all, let alone
covering preventive services without cost-sharing.®

% Out of pocket costs deter people from seeking preventive care. Without free access to
preventive services, many people will not prioritize or be able to afford these services. For
example, prior to the ACA, approximately one-third of low-income Americans postponed
seeking preventive care due to cost.’

% Changes to this coverage could have a disproportionate impact on communities of color,
exacerbating health disparities and erecting barriers to services.

% Overturning the no cost-sharing requirement for these preventive services could
have profound implications for communities whose members have historically faced
limited access to essential preventive services.8

% Re-introducing cost-sharing as a barrier to preventive services is likely to reverse
progress made in reducing disparities in screening rates.?

% Further, research has shown that high costs lead to underutilization of PrEP,
particularly among Black and Hispanic adults.1°

Looking Ahead

As the lawsuit evolves, state policymakers may proactively review and evaluate whether
existing laws adequately ensure protections for these critical services, or whether additional
state action can further protect these services at no-cost for people.
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