Braidwood v. Becerra: Where Do We Stand?

Updated March 2024

Overview of the Case

In May 2023, the U.S. Court of Appeals for the Fifth Circuit granted a nationwide
stay, or pause, in a lower District Court’s ruling in the case Braidwood v. Becerra,
which found part of the Affordable Care Act's preventive services mandate requiring
most private health plans to provide access to free preventive services to be
unconstitutional. Issuing the stay allows time for the Fifth Circuit to consider the case
‘without interrupting people’s current access to no-cost preventive services ahead of
a likely Fifth Circuit decision later this year.

Had the Fifth Circuit not issued the stay, any preventive services recommended by
the United States Preventive Services Task Force (USPSTF) after 2010, including
lung cancer screenings and HIV prevention medication, would no longer be required
to be covered cost-free by insurers as per the District Court decision. USPSTF
recommendations that existed before 2010, as well as those made by the Health
Resources and Services Administration (HRSA) and Advisory Committee on
Immunization Practices (ACIP), were untouched by the District Court's decision.

More Preventive Services at Risk

‘While the District Court’s ruling was limited to only USPSTF-recommended services
putin place after 2010, a “cross-appeal” was filed with the Fifth Circuit in August
2023 to expand the ruling to include all USPSTF-recommended services, as well as
all services recommended by HRSA and ACIP. This means that despite the more
limited scope of the District Court's ruling, free access to all preventive services is at
risk for the more than 150 million people with private insurance, including 37 million
children, who have come to rely on these services.

The graphic on the following page provides an overview of preventive services
recommended by the USPSTF, HRSA, and ACIP to illustrate the current and
potential impact of this case on access to needed preventive services.

What’s Next?

Regardless of the Fifth Circuit's ruling, potentially as early as spring 2024, it is likely
that the Braidwood case will be appealed to the Supreme Court (see chart to the
right). Until then, as long as a stay remains in place, the ACA’s no-cost preventive
services mandate remains in effect for people accessing these critical health care
services. We will continue to monitor this case and advocate for people’s continued
access to free preventive services.
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The losing party could also appeal the case “en banc” to the entire Fifth Circuit for
consideration which, in turn, could make a decision or remand the case back to a
Fifth Circuit panel for further discussion.

Given the uncertainty surrounding the appeals process, it i difficult to predict if
and when the case could be considered by the Supreme Court, although it s not
likely to happen before 2025, if not later.



https://litigationtracker.law.georgetown.edu/wp-content/uploads/2023/04/Braidwood_20130515_ORDER.pdf
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Services at Risk Under an Expanded Braidwood Decision

Services in blue are affected by the district court ruling. Those in
purple would be affected by the expanded cross appeal.
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